JUSTIFICATION FOR NONMATERIALNONSUBSTANTIVE CHANGE
Patent Trial and Appeal Board (PTAB) Appeals
OMB Control Number 0651-0063

Background

The Patent Trial and Appeal Board (PTAB or Board) is established by statute under 35 U.S.C. 6 (American Inventor Protection Act of 1999).[footnoteRef:3] This statute directs, in relevant part, that PTAB shall “on written appeal of an applicant, review adverse decisions of examiners upon applications for patents pursuant to section 134(a).”  PTAB has the authority, under 35 U.S.C. 134 and 306 to decide appeals in applications and ex parte reexamination proceedings, and under pre-AIA sections of the Patent Act, i.e., 35 U.S.C. 134, 135 and 315, to decide appeals in inter partes reexamination proceedings and interferences. In addition, 35 U.S.C. 6 establishes the membership of PTAB as the Director, the Deputy Director, the Commissioner for Patents, the Commissioner for Trademarks, and the Administrative Patent Judges. Each appeal and interference is decided by a merits panel of at least three members of the Board. [3:  https://www.uspto.gov/patent/laws-and-regulations/american-inventors-protection-act-1999. ] 


The Board’s responsibilities under the statute include the review of ex parte appeals from adverse decisions of examiners in those situations where a written appeal is taken by a dissatisfied applicant or patent owner. In inter partes reexamination appeals, PTAB reviews an examiner’s decisions adverse to a patent owner or a third-party requester. PTAB’s opinions and decisions for publicly available files are published on the USPTO website. The Board also conducts interference proceedings.

The items associated with this information collection include appeals in applications and ex parte reexamination proceedings, and appeals in inter partes reexamination proceedings and interference proceedings that are governed by the regulations in 37 CFR § 41. Failure to comply with the appropriate regulations may result in dismissal of the appeal or denial of entry of the submission.

In 2026, the USPTO is launching the Standards Participation and Representation Kudos (SPARK) Pilot Program in order to incentivize meaningful participation by small and medium-sized U.S. businesses, universities, and non-profit organizations in standards development organizations. The SPARK program permits eligible U.S. entities to file a petition under 37 CFR § 41.3 to expedite an ex parte appeal to the PTAB.[footnoteRef:4] Normally, petitions under 37 CFR § 41.3 must include the petition fee under 37 CFR § 41.20(a) and are covered under Item 5 of this information collection. The SPARK program waives the petition fee under 37 CFR § 41.20(a) for 37 § CFR 41.3 petitions filed under the program. No more than 50 37 CFR 41.3 petitions may be granted to expedite appeals under the SPARK program. [4:  The SPARK program also permits eligible U.S. entities to file a petition under 37 CFR § 1.102(d) to expedite the examination of an original (non-reissue) nonprovisional utility application. This portion of this program is covered under 0651-0059 Patent Petitions Related to Application and Reexamination Processing Fees.] 

In support of the launch of the SPARK program, the USPTO is adding a form to this information collection, PTO/SB/479b (Certification and Petition Under the Standards Participation and Representation Kudos (SPARK) Pilot Program to Expedite an Appeal to the Patent Trial and Appeal Board (PTAB)). The addition of the PTO/SB/479b form to this information collection will add a new line (Item 9) to the collection (SPARK Pilot Program Petition to Make Special). The addition of this form to the information collection will increase the total estimated responses (+50) and burden hours (+50). 

Summary of Changes

The addition of the PTO/SB/479b form results in an increase of 50 responses to the total estimated responses and 50 hours to the estimated hourly burden in collection 0651-0063. 

Changes in Burden

	Burden Type
	Currently Approved
	Proposed Change
	New Estimate

	Annual Number of Responses
	22,149
	50
	22,199

	Annual Time Burden (Hr)
	238,999
	50
	239,049

	Annual Non-Hour Cost Burden ($)
	18,540,677
	0
	18,540,677



0651-0063’s revised burden is as follows:

· 22,199 annual responses 
· 239,049 annual hourly burden
· $18,540,677 in annual non-hourly burden costs (unchanged)
