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(3)6 DISABILITY.—The term “disability” has the meaning
given the term in the Rehabilitation Act of 1973 for purposes
of title II of that Act (29 U.S.C 760 et seq.).

(4) LOCAL EDUCATIONAL AGENCY.—

(A) IN GENERAL.—The term “local educational agency”
has the meaning given the term in section 9101 of the Ele-
r7nent)ary and Secondary Education Act of 1965 (20 U.S.C.

801).

(B) INCLUSION.—The term “local educational agency”
includes, in the case of a private nonprofit school, an ap-
propriate entity determined by the Secretary.

(5) “School” means (A) any public or nonprofit private
school of high school grade or under, and (B) any public or li-
censed nonprofit private residential child care institution (in-
cluding, but not limited to, orphanages and homes for the men-
tally retarded, but excluding Job Corps Centers funded by the
Department of Labor). For purposes of this paragraph, the
term “nonprofit”, when applied to any such private school or
institution, means any such school or institution which is ex-
empt from tax under section 501(c)(3) of the Internal Revenue
Code of 1986.

(6) “School year” means the annual period from July 1
through June 30.

(7) “Secretary” means the Secretary of Agriculture.

(8) “State” means any of the fifty States, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, or the Commonwealth of the North-
ern Mariana Islands.

(9) “State educational agency” means, as the State legisla-
ture may determine, (A) the chief State school officer (such as
the State superintendent of public instruction, commissioner of
education, or similar officer), or (B) a board of education con-
trolling the State department of education.

(e) The value of assistance to children under this Act shall not
be considered to be income or resources for any purposes under any
Federal or State laws, including laws relating to taxation and wel-
fare and public assistance programs.

(f) In providing assistance for breakfasts, lunches, suppers, and
supplements served in Alaska, Hawaii, Guam, American Samoa,
Puerto Rico, the Virgin Islands of the United States, and the Com-
monwealth of the Northern Mariana Islands, the Secretary may es-
tablish appropriate adjustments for each such State to the national
average payment rates prescribed under sections 4, 11, 13, and 17
of this Act and section 4 of the Child Nutrition Act of 1966 [(42
U.S.C. 1773)1, to reflect the differences between the costs of pro-
viding meals and supplements in those States and the costs of pro-
viding meals and supplements in all other States.

(g) Whoever embezzles, willfully misapplies, steals, or obtains
by fraud any funds, assets, or property that are the subject of a
grant or other form of assistance under this Act or the Child Nutri-
tion Act of 1966 [(42 U.S.C. 1771 et seq.)), whether received di-

6This definition added by section 107X 3)}(A)ii) of P.L. 105-336, 112 Stat. 3153, Oct. 31, 1998.
Omission of period after “U.S.C” is so in original.
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rectly or indirectly from the United States Department of Agri-
culture, or whoever receives, conceals, or retains such funds, assets,
or property to personal use or gain, knowing such funds, assets, or
property have been embezzled, willfully misapplied, stolen, or ob-
tained by fraud shall, if such funds, assets, or property are of the
value of $100 or more, be fined not more than $25,000 or impris-
oned not more than five years, or both, or, if such funds, assets,
or property are of a value of less than $100, shall be fined not more
than $1,000 or imprisoned for not more than one year, or both.

(h) No provision of this Act or of the Child Nutrition Act of
1966 [(42 U.S.C. 1771 et seq.)] shall require any school receiving
funds under this Act and the Child Nutrition Act of 1966 to ac-
count separately for the cost incurred in the school lunch and
school breakfast programs.

(i) Facilities, equipment, and personnel provided to a school
food authority for a program authorized under this Act or the Child
Nutrition Act of 1966 [(42 U.S.C. 1771 et seq.)] may be used, as
determined by a local educational agency, to support a nonprofit
nutrition program for the elderly, including a program funded
under the Older Americans Act of 1965 [(42 U.S.C. 3001 et seq.)].

(§)(1) Except as provided in paragraph (2), the Secretary may
provide reimbursements for final claims for service of meals, sup-
plements, and milk submitted to State agencies by eligible schools,
summer camps, family day care homes, institutions, and service in-
stitutions only if—

(A) the claims have been submitted to the State agencies
not later than 60 days after the last day of the month for
which the reimbursement is claimed; and

(B) the final program operations report for the month is
submitted to the Secretary not later than 90 days after the last
day of the month.

(2) The Secretary may waive the requirements of paragraph (1)
at the discretion of the Secretary.

L[k)7 ]

(D(1X)A) Except as provided in paragraph (4), the Secretary
may waive any requirement under this Act or the Child Nutrition
Act of 1966 (42 U.S.C. 1771 et seq.), or any regulation issued under
either such Act, for a State or eligible service provider that re-
quests a waiver if—

(i) the Secretary determines that the waiver of the require-
ment would facilitate the ability of the State or eligible service
provider to carry out the purpose of the program;

(ii) the State or eligible service provider has provided no-
tice and information to the public regarding the proposed waiv-
er; and

(iii) the State or eligible service provider demonstrates to
the satisfaction of the Secretary that the waiver will not in-
crease the overall cost of the program to the Federal Govern-
ment, and, if the waiver does increase the overall cost to the
Federal Government, the cost will be paid from non-Federal
funds.

7 Subsec. (k) struck by sec. 441(a)4) of P.L. 111-296, 124 Stat. 3261, Dec. 13, 2010.
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(B) The notice and information referred to in subparagraph
(A)(ii) shall be provided in the same manner in which the State or
eligible service provider customarily provides similar notices and
information to the public.

(2)(A) To request a waiver under paragraph (1), a State or eli-
gible service provider (through the appropriate administering State
agency) shall submit an application to the Secretary that—

(i) identifies the statutory or regulatory requirements that
are requested to be waived;

(ii) in the case of a State requesting a waiver, describes ac-
tions, if any, that the State has undertaken to remove State
statutory or regulatory barriers;

(iii) describes the goal of the waiver to improve services
under the program and the expected outcomes if the waiver is
granted; and

(iv) includes a description of the impediments to the effi-
cient operation and administration of the program.

(B) An application described in subparagraph (A) shall be de-
veloped by the State or eligible service provider and shall be sub-
mitted to the Secretary by the State.

(3) The Secretary shall act promptly on a waiver request con-
tained in an application submitted under paragraph (2) and shall
either grant or deny the request. The Secretary shall state in writ-
ing the reasons for granting or denying the request.

(4) The Secretary may not grant a waiver under this sub-
section that increases Federal costs or that relates to—

(A) the nutritional content of meals served;

(B) Federal reimbursement rates;

(C) the provision of free and reduced price meals;

(D) limits on the price charged for a reduced price meal;

(E) maintenance of effort;

(F) equitable participation of children in private schools;

(@) distribution of funds to State and local school food
service authorities and service institutions participating in a
program under this Act and the Child Nutrition Act of 1966
(42 U.8.C. 1771 et seq.);

(H) the disclosure of information relating to students re-
ceiving free or reduced price meals and other recipients of ben-
efits;

(I) prohibiting the operation of a profit producing program;

(J) the sale of competitive foods;

(K) the commodity distribution program under section 14;

(L) the special supplemental nutrition program authorized
under section 17 of the Child Nutrition Act of 1966 (42 U.S.C.
1786); or

(M) enforcement of any constitutional or statutory right of
an individual, including any right under—

(i) title VI of the Civil Rights Act of 1964 (42 U.S.C.
2000d et seq.);
(il) section 504 of the Rehabilitation Act of 1973 (29

U.8.C. 794);

(iii) title IX of the Education Amendments of 1972 (20

U.S.C. 1681 et seq.);
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(iv) the Age Discrimination Act of 1975 (42 U.S.C.

6101 et seq.);

(v) the Americans with Disabilities Act of 1990 (42

U.S.C. 12101 et seq.); and

(vi) the Individuals with Disabilities Education Act (20

U.S.C. 1400 et seq.).

(5) The Secretary shall periodically review the performance of
any State or eligible service provider for which the Secretary has
granted a waiver under this subsection and shall terminate the
waiver if the performance of the State or service provider has been
inadequate to justify a continuation of the waiver. The Secretary
shall terminate the waiver if, after periodic review, the Secretary
determines that the waiver has resulted in an increase in the over-
all cost of the program to the Federal Government and the increase
has not been paid for in accordance with paragraph (1)(A)(ii).

(6) The Secretary shall annually submit to the Committee on
Education and Labor of the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and Forestry of the Senate, a re-

ort—
P (A) summarizing the use of waivers by the State and eligi-
ble service providers;

(B) describing whether the waivers resulted in improved
services to children;

(C) describing the impact of the waivers on providing nu-
tritional meals to participants; and

(D) describing how the waivers reduced the quantity of pa-
perwork necessary to administer the program.

(7) As used in this subsection, the term “eligible service pro-
vider” means—

(A) a local school food service authority;

(B) a service institution or private nonprofit organization
described in section 13; or

(C) a family or group day care home sponsoring organiza-
tion described in section 17.

(m) PROCUREMENT TRAINING.—

(1) IN GENERAL.—Subject to the availability of funds made
available under paragraph (4), the Secretary shall provide
technical assistance and training to States, State agencies,
schools, and school food authorities in the procurement of
goods and services for programs under this Act or the Child
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) (other than sec-
tion 17 of that Act (42 U.S.C. 1786)).

(2) BUY AMERICAN TRAINING.—Activities carried out under
paragraph (1) shall include technical assistance and training to
ensure compliance with subsection (n).

(3) PROCURING SAFE FOODS.—Activities carried out under
paragraph (1) shall include technical assistance and training
on procuring safe foods, including the use of model specifica-
tions for procuring safe foods.

(4) AUTHORIZATION OF APPROPRIATIONS.—There is author-
ized to be appropriated to carry out this subsection $1,000,000
for each of fiscal years 2010 through 2015, to remain available
until expended.

(n) BUY AMERICAN.—
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(1) DEFINITION OF DOMESTIC COMMODITY OR PRODUCT.—In
this subsection, the term “domestic commodity or product”
means—

(A) an agricultural commodity that is produced in the

United States; and

(B) a food product that is processed in the United

States substantially using agricultural commodities that

are produced in the United States.

(2) REQUIREMENT. —

(A) IN GENERAL.—Subject to subparagraph (B), the

Secretary shall require that a school food authority pur-

chase, to the maximum extent practicable, domestic com-

modities or products.
(B) LIMITATIONS.—Subparagraph (A) shall apply
only to—
(i) a school food authority located in the
contiguous United States; and
(ii) a purchase of a domestic commodity or product
for the school lunch program under this Act or the
school breakfast program under section 4 of the Child
Nutrition Act of 1966 (42 U.S.C. 1773).

(3) APPLICABILITY TO HAWAIL—Paragraph (2)(A) shall
apply to a school food authority in Hawaii with respect to do-
mestic commodities or products that are produced in Hawaii in
sufficient quantities to meet the needs of meals provided under
the school lunch program under this Act or the school break-
fast program under section 4 of the Child Nutrition Act of 1966
42 U.8.C. 1773).

(4) APPLICABILITY TO PUERTO RICO.—Paragraph (2)(A) shall
apply to a school food authority in the Commonwealth of Puer-
to Rico with respect to domestic commodities or products that
are produced in the Commonwealth of Puerto Rico in sufficient
quantities to meet the needs of meals provided under the
school lunch program under this Act or the school breakfast
program under section 4 of the Child Nutrition Act of 1966 (42
U.s.C. 1773).

(0) PROCUREMENT CONTRACTS.—In acquiring a good or service
for programs under this Act or the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.) (other than section 17 of that Act (42 U.S.C.
1786)), a State, State agency, school, or school food authority may
enter into a contract with a person that has provided specification
information to the State, State agency, school, or school food au-
thority for use in developing contract specifications for acquiring
such good or service.

(p) PRICE FOR A PAID LUNCH.—

(1) DEFINITION OF PAID LUNCH.—In this subsection, the
term “paid lunch” means a reimbursable lunch served to stu-
dents who are not certified to receive free or reduced price
meals.

(2) REQUIREMENT.—

(A) IN GENERAL.—For each school year beginning July

1, 2011, each school food authority shall establish a price

for paid lunches in accordance with this subsection.

(B) LOWER PRICE.—
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(i) IN GENERAL.—In the case of a school food au-
thority that established a price for a paid lunch in the
previous school year that was less than the difference
between the total Federal reimbursement for a free
lunch and the total Federal reimbursement for a paid
lunch, the school food authority shall establish an av-
erage price for a paid lunch that is not less than the
price charged in the previous school year, as adjusted
by a percentage equal to the sum obtained by add-
ing—

(I) 2 percent; and

(II) the percentage change in the Consumer
Price Index for All Urban Consumers (food away
from home index) used to increase the Federal re-
imbursement rate under section 11 for the most
recent school year for which data are available, as
published in the Federal Register.

(ii) ROUNDING.—A school food authority may
round the adjusted price for a paid lunch under clause
(i) down to the nearest 5 cents.

(iii) MAXIMUM REQUIRED PRICE INCREASE.—

(I) IN GENERAL.—The maximum annual aver-
age price increase required to meet the require-
ments of this subparagraph shall not exceed 10
cents for any school food authority.

(II) DISCRETIONARY INCREASE.—A school food
authority may increase the average price for a
paid lunch for a school year by more than 10
cents.

(C) EQUAL OR GREATER PRICE.—

(i) IN GENERAL.—In the case of a school food au-
thority that established an average price for a paid
lunch in the previous school year that was equal to or
greater than the difference between the total Federal
reimbursement for a free lunch and the total Federal
reimbursement for a paid lunch, the school food au-
thority shall establish an average price for a paid
lunch that is not less than the difference between the
total Federal reimbursement for a free lunch and the
total Federal reimbursement for a paid lunch.

(ii) ROUNDING.—A school food authority may
round the adjusted price for a paid lunch under clause
(i) down to the nearest 5 cents.

(3) EXCEPTIONS.—

(A) REDUCTION IN PRICE.—A school food authority may

reduce the average price of a paid lunch established under
this subsection if the State agency ensures that funding
from non-Federal sources (other than in-kind contribu-
tions) is added to the nonprofit school food service account
of the school food authority in an amount estimated to be
equal to at least the difference between—

(i) the average price required of the school food
authority for the paid lunches under paragraph (2);
and
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(ii) the average price charged by the school food
authority for the paid lunches.

(B) NON-FEDERAL SOURCES.—For the purposes of sub-
paragraph (A), non-Federal sources does not include rev-
enue from the sale of foods sold in competition with meals
served under the school lunch program authorized under
this Act or the school breakfast program established by
section 4 of the Child Nutrition Act of 1966 (42 U.S.C.
1773).

(C) OTHER PROGRAMS.—This subsection shall not apply
to lunches provided under section 17 of this Act.

(4) REGULATIONS.—The Secretary shall establish proce-
dures to carry out this subsection, including collecting and pub-
lishing the prices that school food authorities charge for paid
meals on an annual basis and procedures that allow school
food authorities to average the pricing of paid lunches at
schools throughout the jurisdiction of the school food authority.
(q) NONPROGRAM FOOD SALES.—

(1) DEFINITION OF NONPROGRAM FOOD.—In this subsection:

(A) IN GENERAL.—The term “nonprogram food” means
food that is—

(i) sold in a participating school other than a reim-
bursable meal provided under this Act or the Child

Nutrition Act of 1966 (42 U.S.C. 1771 et seq.); and

(ii) purchased using funds from the nonprofit
school food service account of the school food authority
of the school.

(B) INCLUSION.—The term “nonprogram food” includes
food that is sold in competition with a program established
under this Act or the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.).

(2) REVENUES. —

(A) IN GENERAL.—The proportion of total school food
service revenue provided by the sale of nonprogram foods
to the total revenue of the school food service account shall
be equal to or greater than the proportion of total food
costs associated with obtaining nonprogram foods to the
total costs associated with obtaining program and nonpro-
gram foods from the account.

(B) ACCRUAL.—AIll revenue from the sale of nonpro-
gram foods shall accrue to the nonprofit school food service
account of a participating school food authority.

(C) EFFECTIVE DATE.—This subsection shall be effec-
tive beginning on July 1, 2011.

(r) DISQUALIFIED SCHOOLS, INSTITUTIONS, AND INDIVIDUALS.—
Any school, institution, service institution, facility, or individual
that has been terminated from any program authorized under this
Act or the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) and
is on a list of disqualified institutions and individuals under section
13 or section 17(d)(5)(E) of this Act may not be approved to partici-
pate in or administer any program authorized under this Act or the
Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.).
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fasts that are in excess of the value of assistance

received under this Act or the Child Nutrition Act

of 1966 (42 U.S.C. 1771 et seq.) with respect to
the number of lunches and breakfasts served dur-
ing the applicable period; or

(ii) further tested through demonstration projects
carried out by the Secretary in accordance with sub-
paragraph (C).

(C) DEMONSTRATION PROJECTS.—

(i) IN GENERAL.—For the purpose of carrying out
demonstration projects described in subparagraph (B),
the Secretary may waive any requirement of this Act
relating to—

(I) counting of meals provided by school lunch
or breakfast programs;

(IT) applications for eligibility for free or re-
duced priced meals; or

(ITI) required direct certification under section
9(b)(4).

(il)) NUMBER OF PROJECTS.—The Secretary shall
carry out demonstration projects under this paragraph
in not more than 5 local educational agencies for each
alternative model that is being tested.

(iii) LIMITATION.—A demonstration project carried
out under this paragraph shall have a duration of not
more than 3 years.

(iv) EVALUATION.—The Secretary shall evaluate
each demonstration project carried out under this
paragraph in accordance with procedures established
by the Secretary.

(v) REQUIREMENT.—In carrying out evaluations
under clause (iv), the Secretary shall evaluate, using
comparisons with local educational agencies with simi-
lar demographic characteristics—

(I) the accuracy of the 1 or more methodolo-
gies adopted as compared to the daily counting by
category of meals provided by school meal pro-
grams under this Act or the Child Nutrition Act
of 1966 (42 U.S.C. 1771 et seq.) and the use of an-
nual applications as the basis for eligibility to re-
ceive free or reduced price meals under those Acts;

(IT) the effect of the 1 or more methodologies
adopted on participation in programs under those
Acts;

(III) the effect of the 1 or more methodologies
adopted on administration of programs under
those Acts; and

(IV) such other matters as the Secretary de-
termines to be appropriate.

MISCELLANEOUS PROVISIONS AND DEFINITIONS

SEC. 12. [42 U.S.C. 1760] (a) States, State educational agen-
cies, and schools participating in the school lunch program under
this Act shall keep such accounts and records as may be necessary
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to enable the Secretary to determine whether the provisions of this
Act are being complied with. Such accounts and records shall be
available at any reasonable time for inspection and audit by rep-
resentatives of the Secretary and shall be preserved for such period
of time, not in excess of five years, as the Secretary determines is
necessary.

(b) AGREEMENTS.—

(1) IN GENERAL.—The Secretary shall incorporate, in the
agreement of the Secretary with the State agencies admin-
istering programs authorized under this Act or the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.), the express re-
quirements with respect to the operation of the programs to
the extent applicable and such other provisions as in the opin-
ion of the Secretary are reasonably necessary or appropriate to
effectuate the purposes of this Act and the Child Nutrition Act
of 1966 (42 U.S.C. 1771 et seq.).

(2) EXPECTATIONS FOR USE OF FUNDS.—Agreements de-
scribed in paragraph (1) shall include a provision that—

(A) supports full use of Federal funds provided to
State agencies for the administration of programs author-
ized under this Act or the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.); and

(B) excludes the Federal funds from State budget re-
strictions or limitations including, at a minimum—

(i) hiring freezes;

(ii) work furloughs; and

(iii) travel restrictions.

(¢) In carrying out the provisions of this Act, the Secretary
shall not impose any requirement with respect to teaching per-
sonnel, curriculum, instruction, methods of instruction, and mate-
rials of instruction in any school.

(d) For the purposes of this Act—

(1) CHILD.—

(A) IN GENERAL.—The term “child” includes an indi-
vidual, regardless of age, who—

(i) is determined by a State educational agency, in
accordance with regulations prescribed by the Sec-
retary, to have one or more disabilities; and

(ii) is attending any institution, as defined in sec-
tion 17(a), or any nonresidential public or nonprofit
private school of high school grade or under, for the
purpose of participating in a school program estab-
lished for individuals with disabilities.

(B) RELATIONSHIP TO CHILD AND ADULT CARE FOOD
PROGRAM.—No institution that is not otherwise eligible to
participate in the program under section 17 shall be con-
sidered eligible because of this paragraph.

(2) “Commodity only schools” means schools that do not
participate in the school lunch program under this Act, but
which receive commodities made available by the Secretary for
use by such schools in nonprofit lunch programs.
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